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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
Toxes Bocrd of Fharcacy
911 Insurance Dullding
Dallas, Toxas
gonr,81rs: Attontion: Velter \Soupins S, T,

Srrelaxy

of the Texas Pharuacy Lau e2 valu 8 to a Lanufaoturer of - -t
drugs and nedicinec. on st aly

y T soiled Civil Stetules, and wes ens
ectfd ¢ <t 1629, Llst Leg., che 107, p. 242)

It Y 5. {Aote 1935, LhLth Les., ch, 98,

Pe 2 N o proVisitns of the Revised Civil Etatuises of o
1925 (Axtie 500/~ 1502 - Chapter 8 of Title 71) wovoe

ppagified syded. Ssetion 17, as presontly in effcet,

_ Teads as fullovy

"S2e, 17. Evory person, firn, or corpora-
tion dosirins to continue operating e roteil
paarmccy or Grug store in this ”,ata, 2o tho
sems is deflned horoin, ond overy ponufacturar
of druecs snd radlicines es dor'ined hersin, alter
the pessaszo of 1his Aot shell procure irox the
Boerd & perait Lor cach stere or factory to bo
opereted by meling within six (0) aocaths appli-~

- .- . n
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‘ cation to tho PBoard fipon & fora to b» furnished
. by said Board, sotting forth undor ¢:th ovnor-
! ship and location, and the neme, with the cor~
,,,,, . tiriocato nundsr, of tho pharsiacist registared
in this State, or vhyslelen, doatist, veteri-
narian or chiropodiat vwho is to be continuous~
ly onployed by ths pharnacy or drug storo or
factory, providod thet tho Beard may in 4its
discretion refuse to $ssue euoch porzit to such
applicant unless furniched vith zatisfactory
prool that eaid spplicant iz cngoped in the
. business of conducting e pharmacy, drug ctore
. or faotory for the purposo of menufocturing
drugn; provided further that &t any tinze axter
. the lzsucnce of a parinit by the Bozrd to such
. .. applicant, ths EBouwrd =y revoxe or cancel tne
peradit vihon satlisfactory proof hus been pro-
sented to such Douxrd that sald poradt holéer
is not conductling e bona fide phuarmacy or drug
store. Thz pernit provided for horein shall
bo issued annually by the Zoard upon & recsipt
of proper applicefifon acco:ptnied by & fece of .
. Bwo-Dollers ({2)5 this pornit to be éisplayed
: consplouously at wll times 4n the store op
o : factory of original issue. Every peorcon,
: ’ rirn or corporction desiring Lo open & naw
pharmacy, dray store, or factory shall procure
. the poxndt before nentionsd, before cozxeno-
ing busincss and the samy disoretlionzry povers
zay be usod by the Board in pussing upon such
epplicstion. Xo porxe thon cno store " or fae- -
_ tory nay bo operated under one pernit. In -
; case of..chenge of perscononel of registercd
: pharmacists, the Board shall be notified of
such cherge within ton (10) deys; provided
that tho scmo pharmacist's name thell npol ap-
pear)on rore then one. (1) pormlt.® (icphesis
ours) . R : o '

.
o —

It will bo observed trhat the abdbove scction roguires
the payument of & feo &nd the prosuremesnt of s permdt by every
Porson oparating “e rotuil phormaoy.or druf ctore in this
Stato, as the some is definod herein,® and in additliocn, "ovory
Lanufacturer or arugzs und mecicinces as defired heroin.' Soc-
tion 19 of the act defines “phermacy! and “Grug storo." ULece
tion 20 dofines a “pharnacist.” Thore 1u no definlvion of
*Ronufseturer of druzs and medloines® 1n eny portion of the
tot, _ o
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Ve havo trzocd tho lecislativo history of the
original enaotuent from the tine of its introduction ss
bonate Blll No. 49 of the Alst Lesislature throush its
course in both housea of ths Alst Lezlaslaters, It was
«aendod on teoverel ocozsions, and as finally pessed was
the product of e socond confarsnco committca, but at no
stage wes the word “manufacturer™ nor the phraze “uonu-
faoturcr of drugs and nedicines” defined within the lan-
suage of the bill. Ve haveo also feilcd to find such a
derfinition within the teras of the anandatory ect of S
1935. fThere was no usaso of tho words in the statuten
rolating to phernacy prior to 1929, :

In 193), ths Llst legpislature enended Article
L469, Rovised Civil Statutes, ond incorporated tharein
g dofinition of Yrmenulfacturs® end *manulzetursr® of foods
end druzs, That erticle, hovever, edplies to registre-
tion of such rienufeoturers with the Siate Headth Officer
and, as we view 1t, hes no relation to the State 3o0zrd of
Phormacy. Articlo LL69, as smended, roads es follows:

- R
»

%A1l menufacturers of foods and &rugs
doing vusiness in the Stote of Texas end all
suon porsons, firms, corporations, who in-
port or briag into the State of Texas, for
sale or dlsirivution, Ifroa uny place not a .
pard or possession of the United Stutes eny
artlicle of food, Grug or chemicsl, sholl en- -
nually rogister witi tho Dirogtor and pay hin
& feo of Oné ($l.Q0) Dollar 'or such regis-
tretion on or before the lst day of Septen.
ber, Vhere a person, firm or corporation’
oporates more than one estudblishnent, then
a sepurate rogistretion and fee shall bo re-
quired for each establishient operated, ;-

*The torm 'manufacture'! as used in this
Article sihell r:0an tho process of conbining . )
or purityving erticles of food ‘or drugs pad ' ‘
peekaging saue for salo to the consuuer,
cither by wholesule or roteld,; provided how- |
evor, that a pharmaclist, registered under tho
laus of this Stute, shall nol be decmed &
renufavturer, when he fills o rcgular li-
censed physiciant's proseriptica, or vhen
such pharriacist compoumis or nixes drugs or
cedicines in his professional cepacity. Any

\ S -
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person, firn or corgoration vho renresent then-
$60lVos o2 030131310 10X tas puITY end tha
Pro.Gr princin of wny ervicls of yYous or drug,
Dy plac.rs or havine plucod va2iy nu=7 or nut.es
and uqarsss uoon tna labsl or any rocd or drus,
snell b2 (ollnieQ o DAPUIACOUTID LG IDCIGUS
witalin wac ceeudny o1 valsd srvicle, Loy pere
800, 14T Gr corporévion wio izyorts into thig
Etate froa eny plsce not within the continental
1igits ef the Unitod States, eny erticle of
food or drug, shall ba importers vwithin the
reening of this Articloe. i -

" "This Article shell be cvmulative of all
othor laws on the subject matter, tut vhero eny
other law is inconsistent with the provisions
heroof, thls friicle shall control. Aets 1911,

« 76; Acts 1931, 42rd Loge, P. 265, ch. 159,

1,v (Emphasie‘ ours)

. We éo not believe tho provisions of Lrtiole  Lk69,
suprs, ray be invoked in alé of the obvicus omizsion in the
Yoxas Pharrzacy Lov, e think this 1s true rot only because
the legiclation is dirceted to a Ciffersnt cort of rezis-
tration, but also beoauss of the restrictione placed by
the employzent af {4he languege that the defined words are

t0 bto applied ®es useéd in this Articlo®™ and “inclided withe

in tho mouring of this Artiele.®.

The fact that a word or phrese ip defined in ono
act does rot neceesarily deternino the rweaning to be ase-
eribed 1t¢s use in anothsr get dealing wiith a differont cub-
Jeot. A scmevhat simdller situvation was before the Austin
Court of Civil Appeals in the case of Gulf, C, & S. F. Ry.
Co, v. #foods, 262 S, V. 229. In_ 4hat cusSs the coutt was
oonsidering the epplicability of cone statuts to clarify
ths moaning of anothsr with reforencs to the éuty of ruil-
roads with respect to crousings. %o quots the following:

"Jt is the contention of the wppellent,
first, thel under artvicle 0435 the lengusge
tsuch crossing'! means oply thet vortion ef a
public roué crossing within and vpon the rizht
of way of a rallway conpzny, and, seocnd, that
article 6494, bzing a subzoguent onzctucnt
on tho semo subject, orpressed end dolfinad
the losislative intent as to »ll public roud
erossings, and thcreforo linlted tho rellway

- company’s 1icbility undor artiols 6465 strlct-
ly to &ts rigsht of vay.

[S
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e will firat ocnoider appellentts soc-
ond contention. %Yo ocnnot agroo with it,
Artlolo 64,85 was o portion of o general eot
euthorizing the formation of railviny corpora-
tions in Toxas end dofining their povers and
duties. The cuption to the aot bo stetes.

It i onsryl in its terms, end was clearly
intonded for the protection of properiy owun-
ors ond the pudblic as far s was reasopabdly
possidle egainst danwge, coipense, or incon-
vonience caused by the original construstion
of e railroad, It nocossarily applies pri-
marily to highways, streets, turnplkas, ete.,
elreedy established end dn use at the tize

of construction of m railrosd across thex,
&nd is one of the regula tionsg i:aposed upon
the rallviey oosipany in the exerciso of its )
rights under section ), ert. 10, of the Toxas
Constitution. artisle 6494, on the other
hané, deals specificslly with wll thaet pert
of tho rajilwey »icht of way over which a ™
public road crosses regardless of whothor

- all of it is actually used physically as a

crossing or not end regsrdlecs cf.vhen the
public roud was-consirucdqd whethor defcre

or after the rallroed was dully, &nd spoei-
Tioally fixes the duty of the railvay ccn~
pany to kiep 1t in a proper condlélon for
public use, provides peralties, eto, Vo
think it rerely supplements tho duty i-pesed
on the rzilwey coupany by article 6455, but
does not. supersede or limit the scope of
that article, and that vhatever dutiss were
originslly invoscd by seid article 6485
still exist; and guch additional duiles,

if any, as ray have beon crested by artiecls
649} sro added thersto., In the passage of
erticlo 6494, the Legislature was dzaling
vith & dirversnt sudbjoet, with a diiferent
purpose, &nd frem an alto:athcr 4lirforsnt
viewpoiet then that governing the Lezisle-
ture in the orisinal pazssace of article 0485,
and we think 3¢ would te a stralned coastruc-
tion of its intent to hold that, without ecny
roferonce of eny kind Iin the lsttor zet to
tho former, ths Lecgisleturs lntended by the
pascare of what is now article 649k to de-
fine the eaning of article GLE5.% '

-
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It appoars to us that in passing the Toxes Phur-~
rooy Lavi the Legisloture intended to include wituin it
torns a oortuin and linited statutory dofinition of the
peaning of tho phraso "pmeaufacturor of drugs wni 24l

« »¢lnes.™ To ars unabvle from the contoxt of tho lancuapge
or legiclstive history to detormine the intent. As sald
by the Suprems Court of Texas in the case of Simtons v,
Arpim, 110 Tex. 309, 220 S, ¥, 66: T

- ®Courts must taks statubes as they rind
them. MXore then thot, they should be williure
to. take thon ss8 they find thea. They should -
gearoh out carefully the intendzent of a stat-
ute, piving rull effect to all of its terms,
Bul they nust find its intont in L¢3 lansusgo
and not elsewhere., They are not ths lav-
making bedy., They are not rosponsidle for
- omissions in logislation. They are respnuaidle
{ for a trwe and Telr interpratution of tha:
wviitten law, It nust be en Intexrprotation
which exporesses only the will of the nakers
of the lew, not forcsd nor graired, but sin-
ply such up tho vords of the lav in their
plain sense feirly sanctbion end will clearly .
sustoin.” _ ' o
- 8inoe noither the terms Musnufastorer™ nor “mana-
fuoturcy of drugs oand medicinos® are doflned by the statuto
under inspeetion, we beve made an investigation to deter-
nine vhether the interpretation you say the lhérmacy Board
hus been heratofore using fells within the ocrzionly accept-
0d dofinition o tho worés. Ve boliove the following Guo-
tation from the case of State v. Tichenor lntiseptic Co.,
116 La. 685, 43 So. 277, to be apprepriste: -

*A tharufacturert ; « . is one who glves
now shapas, new gualities, new combinsilicns,
to matter which has alrcady gone throuzh sontie
artiricie) process; Stets v. Suger Refining
Co., 108 La. 603, 32 So, 965; City v. LoBlene,
gﬁGLat Ann, 597; Ciiy v. Ernst, 35 Le. Arn.

wiizarly all grtificlal products of humen
industry, noardy ell such matorlals ac havo
ecquirced chansed condditicns or nswt and apsol-
fic ccmdinations, vhothor from ths direct



.o

Ll ik,

cPoxad Borxrd of Pharmacy, Page 7

aotion of the buman hand, froa choalcal pro-
cosses dorived ond directed by human skill,
or by the exployment of mochinaxry, . + « &re
now cozaonly desipnuted es ‘manufaotured.!
Carlin v. Western Assur. Co., 57 ld, 525,

' L0 Am. cho l}-!}o.

*The proauction of erticles for use fron .
rav or uanrepored materials, by egiving these ‘
neteriels new forms, gualifics, propsrties,
or combinations, vhother by nanuwal labor or
feoh%nery. Century Dlot., verbo ‘menufuoc-
uret " : L . :

In vlew of the abovo, it is cur opinion that one
vho meroly repackages druss or modicines from bulk cuanti.
ties would not b3 & menufaoturer within the meaning of tho
Sexes Pharmu:oy Lew, oven though such repacksged artiole
boors e brand nams or label. Such a person could nob,
thereIOro, be reguired to obtain a manui acturor's parmit
from the Texas Board of Pharmaoy.

vzp‘gue 15, 1942 : . Yours very truly
K KRIORIEY GENERAL OF $5%iS
| HRST Jeklelts ' /4 > bty
ATTORNEY GENERAT 4 47WM ” ,
' Benjenin Woodell
- kssistent
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